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Negotiations

Some residents believe they have little choice but to accept “in toto” the contract as it is originally
presented to them. Others make the mistake of thinking everything is negotiable. The truth lies
somewhere in the middle and will vary depending on individual practice circumstances. While practice
economics and the need to be fair to previously hired physicians may limit a group’s flexibility, common
negotiating ground usually can be found on the issues that are most vital to a reasonable physician.

The Art of Negotiating
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and suggest alternative contract language. While the cost of hiring an attorney usually is money well
spent, physicians must guard against relying so heavily on legal counsel that they do not fully
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Ownership/Partnership

A physician will want to determine whether the employment contract addresses or allows for future
ownership opportunities. These provisions are sometimes stated, sometimes implied, as ownership is
often mentioned verbally or covered in vague terms. The actual terms of the ownership buy-in will be
stipulated in separate “buy-sell” and/or “partnership” agreements, usually not signed until ownership
takes place in subsequent years. Thus a physician planning to stay in a practice more than a few years
should make sure that any implied ownership options or assurances discussed during the original
employment negotiations are clearly spelled out in the written employment contract. Such provisions
may include stipulations regarding the circumstances under which the physician may be considered for
or automatically offered partnership, the timing and method by which the physician may acquire
ownership in the practice, how the proposed purchase price will be determined, and the period over
which the purchase price will be paid. Since large front-loaded buy-ins tend to scare off potential
candidates, the trend today is toward smaller front loaded buy-ins, e.g., $5,000-10,000, followed by
compensation off-sets for a specified number of subsequent years. The stipulated purchase price often
is based on a percentage of the practice’s hard assets, accounts receivable, and occasionally goodwill.

If a practice is unwilling to include an ownership commitment and detailed provisions in the initial
employment contract, it may be willing to define the conditions under which ownership will be
considered later. If a group requires an associate to work for a specific length of time before discussing a
buy-in contract, a new hire should ask when to expect such partnership consideration to take place, the
criteria for selection, and what the ownership terms might be, generally speaking. The candidate should
also ask whether there have been associates who opted not to join or who were not invited to join.

The practice should also explain the compensation arrangements for owners, including whether there is
any income differential between junior and senior partners. Some groups divide net income equally once
a physician becomes a partner. Other groups employ a standard salary formula, such as a base salary plus
a productivity incentive that divides the net income remaining after paying practice expenses and
physician compensation. As a full practice owner, a physician conceptually shares equally in the practice’s
net income and governance. However, a new partner’s actual impact on decision making may be more
limited, both because senior owners can out-vote any individual physician, and one physician often is
responsible for the daily management of the practice.

In considering the value of ownership, it is important to recognize that holding equity in a physician
practice is unlike owning stock in a commercially traded company. It is an “illiquid” asset with limited
market value; yet it imposes an obligation on the owner to help absorb any income shortfalls the practice
may experience and to perform certain additional owner duties on behalf of the practice. Thus a
physician considering partnership should weigh the potential income gains and personal satisfaction of
exercising governance against the added risk and ownership obligations entailed.

Outside Activities

An employment contract should specify whether and under what circumstances the physician is allowed
to work outside the practice, including such non-patient care activities as research, publishing articles,
teaching, consulting, and directorships. Work outside the group that benefits the group’s image or
reputation may be compensated through bonuses and honoraria. The employment contract, however,
needs to specify explicitly whether money earned from outside sources is to be considered private
compensation paid directly to the individual physician or more typically as part of the group’s overall
income. If treated as practice income, the employment contract should indicate whether and how the
physician will be credited for these outside services within his/her compensation formula. If the
physician will be allowed to retain income derived from any outside activities, the contract either should
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identify the specific activities in question or state how they will be identified in the future. Groups
usually preclude physicians from performing outside services that will interfere with their ability to fully
satisfy their practice obligations.

Contract provisions sometimes also require a physician to give up any royalties or ownership claims on
computer programs or medical devices he or she may have invented while employed by the practice.

Duties and Requirements

The contract agreement should clearly state whether a physician is considered a full or part-time
employee, whether the physician will be required to perform administrative or teaching duties, and share
in after-hours call schedules. A physician should inquire about the length of the workweek (hours) and
how many patients are expected to be seen per hour, per day, or per week. It is also important to define
working relationships, such as to whom the physician reports, who reports to the physician, and the
physician’s role, if any, in hiring support staff.

In certain procedure-intensive specialties, it is extremely important to find out the approximate
number and type of procedures expected to be performed. Similarly, a hospitalist will want to learn as
much as possible about the group’s contract to provide hospitalist services, since this agreement will
largely determine the physician’s duties and objectives.

A practice should inform the potential hire of any performance evaluation process that will be
followed and the potential positive or negative effects such evaluations can have on the physician.

Part-time physician employment has become quite common in recent years. (For additional detail see
ACP’s “Part Time Employment for Physicians” guide.) The employment contract for a part-time physician
should address at least the following special circumstances associated with such employment:

Work days and hours per week.

Method of calculating compensation for less than full-time work.

Compliance with office policies and procedures.

Shared call responsibilities.

Work space and support staff to be provided.

Possible provision to terminate the employee if the part-time arrangement proves

unsatisfactory.

Any negotiated or required adjustments to the standard physician benefit package. (Check to
determine what benefits a part-time employee is entitled to under relevant federal and state laws.)

Restrictive Covenants & Non-Solicitation Clauses

Restrictive covenants, often called hon-compete clauses or non-competition agreements, can be one of
the most important yet least understood and potentially most contentious aspects of an employment
agreement. Following termination of employment, these clauses seek to prohibit the physician from
practicing medicine for a specified period of time in a specific geographical area. The objective of the
covenant is to prevent departing physicians from damaging the practice by taking with them a
significant number of patients on which the group’s economic well-being depends. Often the group
itself originally had acquired or helped the physician to attract these patients. Usually a companion
“non-solicitation” clause prohibits the departing physician from actively seeking to attract patients,
employees, and health plan contracts away from the former practice.
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Consultants advising physicians on contract negotiations often recommend that they try to limit the
covenant’s geographic restriction to a few mile radius from the office site where the physician actually
will be working and to keep the time restriction to no more than 1-2 years; otherwise, the physician
could someday be forced to choose between relocating to an entirely different geographic area or
going without employment for an extended period of time. T
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incorporated into an actual contract.

Self-Assessment Tool. While primarily intended to assist physicians in examining their own preferences
and help identify the kinds of practice opportunities they should seek, practices may also find this a
helpful list of factors to consider in determining whether a good “fit” exists between the candidate and
the practice.

Position Assessment Comparison. This check list of topics will help the physician gather information
and make notes on subjective and objective factors so he/she may later assess and compare
alternative practice opportunities, both against each other and against the physician’s own priorities.

Physician Compensation and Benefits Worksheet. The Worksheet may be used by physician
candidates to compare the objective factors of competing employment offers, and used by practices
as a checklist of possible benefits to offer candidates.

Time-Table Prior to Practice Entry. This time-table provides a several month schedule of activities that
physicians leaving residency and others normally require to find, select, negotiate, and start a new
position. An employing practice should assist the physician with activities in the latter stages of this
schedule, both to assure a good match and a good start for its new physician.
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Sample Physician Employment Agreement

THIS AGREEMENT, made and entered into as of this day of ,20___, by and between,
(“Employer”), and (“Employee”).

STATEMENT OF BACKGROUND INFORMATION
1. Employer is a professional corporation with medical offices located in the District of Columbia.

2. Employee is a physician licensed to practice medicine in the District of Columbia and the State of
Maryland.

3. Employer desires to employ Employee as a practicing internal medicine physician, and Employee
desires to be employed in such capacity, in accordance with the terms of this Agreement.

NOW, THEREFORE, in consideration of the mutual covenants, agreements and conditions hereinafter set
forth, the parties hereto agree as follows:

STATEMENT OF AGREEMENTS
1. Employment. Employer hereby employs Employee as a practicing physician, and Employee
hereby accepts such employment subject to the supervision of Employer and otherwise in accordance
with the terms of this Agreement.

2. Responsibilities of Employer:

2.1 Annual Compensation. Employee shall be paid an annual salary of

Ninety-
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2.6 Professional Liability Insurance Agreement. During the term of this Agreement, Employer shall
obtain and maintain the liability insurance for the practice of medicine by Employee on behalf of
Employer. Such insurance shall be for the same amount as provided for all physician employees for
Employer who are within the same specialty as Employee.

2.7 Support Services. Employer shall furnish to Employee all of the necessary support services, including
but not limited to, equipment, facilities, supplies, medical support employees, secretaries and other
personnel reasonably needed by Employee to perform Employee’s obligations created by this
Agreement. The cost of providing these support services shall be borne solely by Employer.

2.8 Employer’s Authority. Employer shall exercise direction over and give support to Employee in
regard to standards, policies, record keeping, treatment procedures, and fees to be charged; such
direction and support shall not interfere with the normal physician-patient relationship nor be in
violation of acceptable medical ethics. Employer shall have the right to determine which staff
person(s) will render support to Employee and which physician employee will render services to a
patient of the Employer.

Employer shall have final authority over acceptance or refusal of any patient. It is understood and
agreed, however, that Employer shall discuss the refusal of patients with Employee.

2.9 Stock Purchase. Employer shall provide employee with the right to purchase shares of stock in
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3.11 Medical Records. Employee shall prepare and maintain for the benefit of Employer medical
records for patients in accordance with accepted standards of practice in the community,
applicable laws regarding confidentiality of medical reports, the policies and procedures
established by Employer and the terms of any third-party payor agreements. Employee
acknowledges and agrees that all such medical records are the property of Employer. To the
extent permitted by law, Employee shall cooperate and communicate freely with other health care
providers who provide professional services to patients of Employer.

3.12 Reimbursement Contracts. In the event that Employer elects to participate as a provider in an
HMO, PPO, IPA or other care delivery system, then Employee shall also be required to join.

3.13 Relationship with Patients. Employee shall not during the term of this Agreement:

(@) Directly or indirectly induce or advise any patient of Employer to withdraw, curtail,
withhold, or cancel the patient’s relationship with Employer; and

(b) Directly or indirectly disclose to any person, firm, corporation or any other entity the
names or addresses of any patients of Employer.

3.14 Non-Competition Terms.
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4. Term and Termination

4.1 Term. This Agreement shall commence as of the date hereof, and shall continue for’ a period

4.2

of one (1) year unless sooner terminated pursuant to this Agreement. Thereafter, this
Agreement shall be automatically renewed for succeeding terms of one (1) year unless either
party shall, at least sixty (60) days prior to the expiration of any term, gives written notice of
their intention not to renew this Agreement.

Termination. This Agreement shall be terminated upon the happening of any of the following:

(@) Whenever Employee shall not be duly licensed or otherwise legally authorized to practice
medicine in the District of Columbia and/or the State of Maryland;

(b) Death of the Employee or the determination by either the Board of Directors of Employer
or the Courts, of the incompetence of Employee;

(c) Termination of Employer’s medical group practice;

(d) Atany time when there is not medical malpractice insurance in full force and effect with
respect to Employee.

(e)
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Skills (List top three skills that you enjoy using and that produce high performance.)
1.
2.
3.

(List three skills you have and can perform well, but do not particularly enjoy. Next to each, list the aspect that
makes them less desirable. For example, good attention to administrative details — not particularly challenging
or creative.)

1.

2.

3.

Opportunities (List top three activities / skills you enjoy doing, but where you could improve your performance.)
1.
2.
3.

(List three activities that you do not do well, but are interested in improving, e.g., management responsibilities
or learning about different types of managed care systems and plans.)

1.

2.

3.

Threats to Career Growth (List three activities that you do not do well and do not value their importance,
although others have indicated they are important. Next to each list why others consider them to be important,
e.g., computer programs — managing the business side of a practice and technology importance in the coming
years.)

1.

2.

3.
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Opportunity Assessment Tool

Professional Considerations (For each opportunity rank the following as good, fair, or poor)

Opportunities for your specialty

Hospital privileges (opportunities for first choice hospital)
Ancillary services available

Office space and location

Practice colleagues’ reputation

Local and state medical associations

Community size (patients, employers in the area)
Referral sources

Types of insurers

Career advancement opportunities

Personal Considerations

Climate

Geographic location

Size of community or its economy base
Family / relatives proximity
Housing / cost of living
Crime rate

Recreational opportunities
Culture

Transportation systems
Children’s education

Other family considerations

Market Conditions

Who are the major players?

How is the market affecting practices?

What is the market capacity for your credentials?
Who is the competition?

How will | feel about practicing medicine here?
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YES

NO

% Of Pay

Continues for (# days or weeks)

Pension Plan
Defined benefit Company match
Defined Contribution Company match

Vesting schedule # of years to 100%

What benefits are included?

401 (k) or other Retirement Savings
Vesting schedule: # of years to 100%

Company match: Percentage?
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Timetable Prior to Practice Entry

12 — 16 months prior to practice
Evaluate your professional and economic needs and desires (location, climate, practice type, desired salary, etc.)

Begin contacting personal sources (mentors at you residency, physicians in the community, etc.) for information
about upcoming practice opportunities

Obtain demographic information on population, economic, employment, and health plan trends in areas where
you might wish to locate.

Utilize leads and assistance provided by recruitment websites, hospitals, state medical associations, specialty
societies, and recruiting firms to begin sending resumes and applying for specific employment opportunities —
concentrating on your preferred geographic areas.

6 — 10 months prior to practice

Select one or more preferred areas where you would like to practice and begin the interviewing process, if you
have not already done so.

When interviewing, make sure all you questions are answered, especially issues such as salary, productivity or
profit sharing, partnership duties, fringe benefits, and work procedures.

Obtain information about the area’s average income for your specialty, partnership arrangement trends, and
opportunities available. State medical societies can help you obtain this information.

Evaluate area real estate and quality of life factors, especially if you would be moving to a new community.

When an offer is made, carefully review and negotiate the employment contract provisions, with the assistance
of a knowledgeable health care attorney.
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